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ORDER

The captioned appeal has been filed by the assessee challenging
the order dated 15" May 2018, passed by the learned Commissioner
of Income Tax (Appeals)-2, Mumbai, for the assessment year 2010-

11.

2. The dispute in the present appeal is confined to the addition of *

8,88,847, made on account of hon—-genuine purchases.

3. The assessee had also raised certain legal issues relating to

violation of principles of natural justice as well as validity of re-
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opening of assessment year under section 147 of the Act. However, at
the time of hearing learned Authorised Representative has not
advanced any argument with regard to the aforesaid grounds and has
restricted his argument on the merits of the issue. Therefore, grounds
no.1 and 2, raise by the assessee are treated as not pressed, hence,

dismissed.

4. As regards the merits of the issue, brief facts are, the assessee,
a partnership firm, is engaged in the business of trading in ferrous and
non-ferrous metals. For the assessment year under dispute, the
assessee filed its return of income on 25™ September 2010, declaring
total income of ¥ 82,976. Initially, the return of income filed by the
assessee was processed under section 143(1) of the Act.
Subsequently, on the basis of information received from the Sales Tax
Department, Government of Maharashtra through the office of the
DGIT (Inv.), Mumbai, that the assessee is a beneficiary of
accommodation entries provided by certain entities identified as a
hawala operators by the Sales Tax Department, the Assessing Officer
re—opened the assessment under section 147 of the Act. In the course
of the assessment proceedings, the Assessing Officer called upon the
assessee to prove genuineness of purchases amounting to ¥71,10,781
claimed to have been made during the year from six entities. Further,

to independently verify the genuineness of such purchases, the
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Assessing Officer issued notices under section 133(6) of the Act to the
concern parties which, as alleged by the Assessing Officer, returned
back unserved. After perusing the submissions made by the assessee,
the Assessing Officer was of the view that the assessee had failed to
prove the genuineness of purchases as the assessee could only furnish
the purchase bills and no other evidences could be furnished. Further,
he observed, the purchase price shown in the purchase bills cannot be
accepted as such price might have been inflated. Thus, ultimately, he
treated the purchases made by the assessee to be non-genuine.
However, relying upon certain judicial precedents, he ultimately
concluded that only the profit embedded in such purchases has to be
considered for addition. Accordingly, applying the profit rate of 12.5%
on the disputed purchases of ¥ 71,10,781, he disallowed an amount of
I 8,88,847, and added back to the income of the assessee. The
aforesaid addition was also confirmed by learned Commissioner

(Appeals).

5. The learned Authorised Representative submitted, the assessee
has already declared a gross profit rate of 10.72%, hence, further
disallowance @ 12.5% would push the gross profit rate to almost
24%, which is unimaginable in the nature of business carried on by the
assessee. He submitted, while deciding identical issue in assessee’s

own case for the assessment year 2011-12, the Tribunal in similar
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facts and circumstances has restricted the disallowance to 5% of the
non-genuine purchases. Thus, he submitted, in the impugned
assessment year also the disallowance should be restricted to 5% of

the non—-genuine purchases.

6. The learned Departmental Representative relied upon the
observations of the Assessing Officer and the learned Commissioner

(Appeals).

7. I have considered rival submissions and perused the material on
record. It is evident, though, the Assessing Officer has treated
purchases as non—-genuine, however, ultimately he has proceeded to
make disallowance by applying the profit rate embedded in such
purchases. In the process, he has estimated the profit rate @ 12.5%.
It is not disputed that the assessee is a trader in ferrous and non-
ferrous metals, wherein, as per market norms the profit rate is in the
range of 4% to 5%. It is also a fact on record that the assessee in the
impugned assessment year has declared a gross profit rate of 10.72%.
Further, it is noticed that while deciding identical issue in assessee’s
own case in assessment years 2009-10 and 2011-12 vide ITA
no.4339 and 4340/Mum./2018, dated 25" June 2019, the Co-ordinate
Bench has restricted the addition to 5% of the non—-genuine purchases.
Facts being more or less identical, respectfully following the aforesaid

decision of the Co-ordinate Bench in assessee’s own case, I direct the
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Assessing Officer to restrict the addition to 5% of the non-genuine

purchases. Grounds raised by the assessee are partly allowed.

8.

In the result, appeal is partly allowed.

Order pronounced in the open Court on 13.03.2020
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